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AUTHORITY: Sec. 302, 60 Stat. 1001; 22 U.S.C.
842.

SOURCE: 22 FR 10871, Dec. 27, 1957, unless
otherwise noted.

§101.1 Protection of American inter-
ests.

Officers of the Foreign Service shall
protect the rights and interests of the
United States in its international agri-
cultural, commercial, and financial re-
lations. In pursuance of this duty, they
shall:

(a) Guard against the infringement of
rights of American citizens in matters
relating to commerce and navigation
which are based on custom, inter-
national law, or treaty.

(b) Observe, report on, and, whenever
possible, endeavor to remove discrimi-
nations against American agricultural,
commercial, and industrial interests in
other countries.

(c) Protect the national commercial
reputation of the United States.

§101.2 Promotion of American inter-
ests.

Officers of the Foreign Service shall
further the agricultural and commer-
cial interests of the United States:

(a) By carefully studying and report-
ing on the potentialities of their dis-
tricts as a market for American prod-
ucts or as a competitor of American
products in international trade.

(b) By investigating and submitting
World Trade Directory Reports on the
general standing and distributing ca-
pacity of foreign firms within their dis-
tricts.

(c) By preparing and submitting upon
request trade lists of commercial firms
within their districts.

(d) By keeping constantly on the
alert for and submitting immediate re-
ports on concrete trade opportunities.

(e) By endeavoring to create, within
the scope of the duties to which they
are assigned, a demand for American
products within their districts.

(f) By facilitating and reporting on
proposed visits of alien businessmen to
the United States.

(g) By taking appropriate steps to fa-
cilitate the promotion of such import
trade into the United States as the eco-
nomic interests of the United States
may require.

§101.3 Services for American business-
men and organizations.

Officers of the Foreign Service shall
perform the following-enumerated
services for American citizens and
business organizations in connection
with the conduct of foreign trade sub-
ject to such rules and limitations
thereon as may be prescribed by the
Secretary of State:

(a) Answering trade inquiries.

(b) Lending direct assistance to
American citizens and business firms.

(c) Encouraging the establishment of,
and supporting, American chambers of
commerce.

(d) Preparing themselves for and,
upon instructions, performing trade
conference work when in the United
States on leave, or otherwise.

§101.4 Economic and commercial re-
porting.

Officers of the Foreign Service shall
prepare and submit reports in connec-
tion with their duties of protecting and
promoting American agricultural com-
mercial interests and for the purpose of
providing general information on eco-
nomic developments within their re-
spective districts for the Departments
of State, Agriculture, and Commerce,
and for other governmental depart-
ments and agencies, in accordance with
such rules and regulations as the Sec-
retary of State may prescribe.
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AUTHORITY: Sec. 302, 60 Stat. 1001; 22 U.S.C.
842.

SOURCE: 22 FR 10871, Dec. 27, 1957, unless
otherwise noted.

§102.8 Reporting accidents.

(a) To airline and Civil Aeronautics Ad-
ministration representatives. If a sched-
uled United States air carrier is in-
volved the airline representatives con-
cerned will probably be the first to be
informed of the accident, in which
event he will be expected to report the
accident to the Foreign Service post,
to the nearest Civil Aeronautics Ad-
ministration office, and to his home of-
fice in the United States. If this is not
the case, the Foreign Service post

22 CFR Ch. | (4-1-02 Edition)

should report promptly to the nearest
office of the airline concerned and to
the nearest office of the Civil Aero-
nautics Administration, any accident
occurring to a scheduled civil air car-
rier of United States registry within
its consular district. To be properly
prepared, each post should obtain and
have on file for ready reference, the ad-
dress and telephone number of rep-
resentatives of any United States air-
line engaged in scheduled operations
within or over the post district.

(b) To Department and supervisory For-
eign Service offices. A Foreign Service
post should report promptly to the De-
partment accidents to any United
States civil aircraft occurring in the
post district. The report should sum-
marize all available information and,
in the case of a scheduled United
States air carrier, should state whether
the airline has taken over the responsi-
bility of notifying the nearest Civil
Aeronautics Administration field of-
fice. This report should be submitted
by the most expeditious means possible
(priority telephone or telegraph mes-
sage) at Government expense. If the ac-
cident involves a private plane or non-
scheduled air carrier, these cir-
cumstances should be reported, also
whether the nearest office of the Civil
Aeronautics Administration has been
informed. In the latter case, the De-
partment will ascertain from the Civil
Aeronautics Board whether it desires
to investigate the case, and inform the
Foreign Service post accordingly. Con-
sular posts should submit a similar re-
port to their supervisory missions or to
their supervisory consular offices in
territories where there are no United
States missions. Supplementary re-
ports should be supplied the Depart-
ment and the supervisory Foreign
Service office whenever considered ap-
propriate. A final report, after the ur-
gency has diminished, and when the
post’s role is negligible should cover
the post’s activities in connection with
the accident (see §102.16(b)).

§102.9 Arranging for entry and travel
of investigating and airline rep-
resentatives.

Representatives of the Civil Aero-
nautics Board, the Civil Aeronautics
Administration and the United States
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airline involved may not have the doc-
uments necessary for entry into the
country where the accident occurred.
The local Foreign Service post should
lend all assistance possible in obtain-
ing the entry of such representatives
into the country where the accident oc-
curred and in expediting their travel to
the scene of the accident.

§102.10 Rendering assistance at the
scene of the accident.

Always in the case of a scheduled
United States air carrier and whenever
necessary in the case of a non-sched-
uled carrier or private plane, a local
Foreign Service post should dispatch a
member of its staff to the scene of the
accident in order to insure that proper
protection is afforded United States
citizens and property involved in the
accident and that any evidence as to
the cause of the accident is preserved
until the arrival of United States Gov-
ernment investigating personnel. (For
steps to be taken when the aircraft was
carrying a courier or diplomatic pouch-
es, see §102.14(b).) In the absence of an
airline representative, the Foreign
Service representative should lend the
competent local authorities all pos-
sible assistance compatible with the
provisions of §102.11 in caring for the
survivors, identifying and disposing of
the remains of victims, salvaging and
protecting property and preserving
wreckage pending an investigation. If
an airline representative is already at
the scene of the accident or if one ar-
rives shortly thereafter, the Foreign
Service representative should assist
him in the discharge of his recognized
responsibilities in connection with pas-
sengers and cargo. However, the For-
eign Service representative is also obli-
gated to assist investigating personnel
of the United States Government by
preserving evidence as to the cause of
the accident. Any attempt on the part
of the airline representative to exceed
his recognized sphere of activity should
be called to the attention of the airline
involved and the competent local au-
thorities.

§102.11

§102.11 Arranging for the payment of
expenses attendant upon an acci-
dent.

(a) The Department of State has no
funds from which expenses attendant
upon an accident to United States air-
craft can be paid. In emergencies in-
volving scheduled carriers and in the
absence of airline representatives, or
other authority, the Foreign Service
post should request a deposit from the
airline (through the Department if de-
sired) with specific authorization to
incur whatever financial obligations
the airline is willing to assume for the
hiring of guards (in case local police
protection is considered inadequate),
the provision of accommodations, med-
ical care, and onward transportation
for survivors and for other expenses re-
sulting from the accident. In accidents
involving a private plane or non-sched-
uled carrier, the Foreign Service post
is not in a position to expend any funds
without prior authorization from the
Department. In such cases, and in ex-
treme cases involving scheduled car-
riers, when airline and investigation
personnel may be delayed in reaching
the scene, the Foreign Service rep-
resentative, as the representative of all
segments of the United States Govern-
ment in the area, should endeavor to
protect and promote the interests of
the Government, the airline, and the
individual citizen by any means avail-
able to him that are consistent with
these regulations, and should request
funds and instructions as required from
the Department.

(b) The local Foreign Service post is
not authorized to expend any funds for
guarding the wreckage to preserve evi-
dence as to the cause of the accident
unless the Civil Aeronautics Board or
the Civil Aeronautics Administration
authorizes in advance the expenditure
of such funds on a reimbursable basis.
In the absence of such advance author-
ization, the Foreign Service post can
arrange only for such protection as
local authorities are willing to furnish
gratuitously.

(c) Voluntary services and personal
services in excess of those authorized
by law may be accepted and utilized in
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§102.12

the case of an aircraft accident since
the law which normally prohibits such
acceptance (31 U.S.C. 665) does not
apply ‘‘in case of sudden emergency in-
volving the loss of human life or the
destruction of property’’.

§102.12 Protective services for sur-
vivors.

(a) Medical care and hospitalization.
The Foreign Service representative
should lend any assistance possible (see
§§102.10 and 102.11) in arranging for the
best medical and hospital attention
available for injured survivors of the
accident. If a scheduled United States
carrier is involved in an accident, the
primary responsibility for providing
medical care for passengers and crew
rests with the airline, and in such situ-
ations the Foreign Service representa-
tive should assist the airline in every
way that is feasible (see §§102.10 and
102.11).

(b) Accommodation and onward trans-
portation. If a scheduled United States
carrier is involved in an accident, pri-
mary responsibility for providing ac-
commodation and onward transpor-
tation for passengers and crew rests
with the airline, and in such situations
the Foreign Service representative
should assist the airline in every way
that is feasible (see §§102.10 and 102.11).
If the accident involves a private plane
or non-scheduled carrier, he should as-
sist passengers and members of the
crew who do not require hospitaliza-
tion in any way compatible with
§§102.10 and 102.11 in obtaining appro-
priate comfortable accommodations
accessible from the scene of the acci-
dent. If practicable, surviving pas-
sengers should remain in the vicinity
of the accident until the United States
Government investigating personnel
can obtain from them all information
pertaining to the accident. Surviving
passengers leaving the vicinity should
furnish addresses at which they can be
reached later. The Foreign Service rep-
resentative should assist the pas-
sengers, insofar as he can under the
provision of §§102.10 and 102.11, in ob-
taining necessary clearances from local
authorities and in getting onward
transportation by the most expeditious
means of common carrier transpor-
tation available. The surviving aircraft
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crew will be expected to remain in the
vicinity of the accident until otherwise
instructed by the investigating per-
sonnel.

§102.13 Protective services with re-
spect to deceased victims of acci-
dents.

(a) Interim disposition of remains. Gen-
erally, local authorities will assume
custody of the remains of deceased vic-
tims of the accident and consign them
to a mortuary until final disposition
can be made.

(b) Identification of remains. When
necessary, the local Foreign Service
post should assist in identifying the re-
mains of United States citizens who
are victims of the accident by request-
ing the Department to procure dental
charts, passport application data and
photographs, fingerprints, or other
United States records.

(c) Reports on deaths of United States
citizens. The local Foreign Service post
shall report the deaths of United
States citizens occurring in an aircraft
accident in accordance with the proce-
dure prescribed in §§72.1 to 72.8 of this
chapter.

(d) Disposition of remains. When a
scheduled United States air carrier
meets with an accident, the United
States airline concerned will usually
transport the identifiable remains of
victims of the accident to the place of
final interment designated by the next
of kin. If the Foreign Service post is re-
quested, or finds it necessary, to dis-
pose of identifiable remains, it shall
follow the procedure prescribed in
§§72.9 to 72.14 of this chapter. Where re-
mains are unidentifiable, the local au-
thorities may be expected to make
final disposition of these remains lo-
cally in accordance with the health re-
quirements of the country concerned,
usually by common burial or by crema-
tion, and without regard to the disposi-
tion desired by possible next of Kin.

§102.14 Salvage of mail and other
property.

(a) Mail. Article 3, sections 6 and 7, of
the Air Mail Provisions annexed to the
Universal Postal Union Convention,
Paris, 1947, provide that the personnel
who survive the aircraft accident shall,
when possible, deliver the mail to the
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post office nearest the place of the ac-
cident or to the one best-qualified to
reforward the mail. If the aircraft per-
sonnel are unable to do this, the local
post office concerned shall make every
effort, without delay, to take delivery
of the mail and to forward it to the of-
fices of designation by the most rapid
means, after determining the condition
of the correspondence and recondi-
tioning it if damaged. Most post offices
are familiar with these provisions, but
if in any case the mail is not being
properly cared for, the local Foreign
Service post should bring the proper
procedure to the attention of the near-
est post office.

(b) Diplomatic pouches. Immediately
upon arriving at the scene of the acci-
dent, the Foreign Service representa-
tive should ascertain whether the air-
craft was carrying a courier or diplo-
matic pouches. If a courier is found to
be aboard, the same personal arrange-
ments should be made for him as are
made for other passengers (see §§102.10
to 102.13). An immediate search should
also be made for whatever diplomatic
pouches the courier may have been car-
rying and for any pouches that may
have been carried as regular cargo.
Usually, the cargo manifest will list
diplomatic pouches carried as air
freight or cargo. The passenger mani-
fest normally will list the total number
of pieces of luggage or pouches checked
by a courier (if one is aboard), but
since he usually carries his pouches
with him into the cabin of the plane,
the pouch invoices on his person or in
his briefcase will offer positive proof of
the number of pouches he had in his
custody. If any are found, they should
be cleared through appropriate govern-
ment officials of the country and taken
to the nearest United States Foreign
Service office to await disposition in-
structions. If it is learned that the
postal authorities have already recov-
ered United States diplomatic pouches
that may have been involved, these
pouches should be obtained from the
postal authorities and taken to the
nearest United States Foreign Service
office to await diposition instructions.
A telegraphic message should be dis-
patched to the Department and to the
regional courier office having jurisdic-
tion over that area, giving a descrip-

§102.15

tion of the pouches recovered. This de-
scription should include the office of
addressor and addressee and the classi-
fication indicator (C, A, or S). The De-
partment and the regional courier of-
fice will coordinate instructions to the
office for the disposition of these
pouches.

(c) Baggage, personal effects and cargo.
The Foreign Service representative
should request the local authorities to
arrange for the security storage and
protection of such baggage, personal ef-
fects and cargo as is recoverable from
the aircraft until the property can be
released to its owners by local customs
and accident investigating authorities,
or by the courts. When released, the
personal effects of United States citi-
zens, who died in the accident, should
be taken into possession and disposed
of by the local Foreign Service post in
accordance with the procedure pre-
scribed in §§72.15 to 72.55 of this chap-
ter.

§102.15 Protection and preservation of
wreckage.

In so far as local law permits, the
Foreign Service representative should
see that arrangements are made (by
the airline representative with the
local authorities, if a scheduled carrier
is involved) for the protection of the
wrecked aircraft and its property con-
tents against further damage, pilfer-
age, and access by unauthorized per-
sons, until the arrival of the accident
investigation personnel. The prior re-
moval of any of the wreckage or the
contents of the aircraft should be pre-
vented unless such action is neces-
sitated by very compelling reasons,
such as the need for treating the in-
jured or for removing bodies, or when
the wreckage constitutes a public haz-
ard. When under the latter conditions
the wreckage and contents of the air-
craft must be moved or disturbed in
any way, if possible, a record should be
made or photographs taken showing
the position and condition of the
wreckage prior to disturbance. In the
case of a private aircraft or non-sched-
uled carrier, protection should be ar-
ranged for the wrecked aircraft and its
contents pending the receipt of infor-
mation from the Department as to
whether the Civil Aeronautics Board
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§102.16

will investigate the case, and until
final disposition is made of the prop-
erty. If the owner of a private aircraft
is killed in the wreck and is a United
States citizen, the aircraft constitutes
part of his personal estate and should
be disposed of in accordance with the
provisions of §§72.15 to 72.55 of this
chapter. For rules governing the pay-
ment of expenses in connection with
the protection and preservation of
wrecked United States aircraft, see
§102.11.

§102.16 Records and reports in con-
nection with investigation.

(a) Records. The Foreign Service rep-
resentative should maintain a record of
the various transactions taking place
prior to the arrival of airline, Civil
Aeronautics Board and Civil Aero-
nautics Administration representa-
tives. This record should include all
pertinent details with respect to the
disposition of persons and property, ob-
ligations assumed, arrangements made,
et cetera, and should also include any
statements made by witnesses.

(b) Reports. Reports should be sub-
mitted to the Department for its infor-
mation and the information of aviation
authorities and other interested par-
ties in the United States regarding the
progress of any investigation which is
held and its final outcome when
known.

FOREIGN AIRCRAFT ACCIDENTS INVOLV-
ING UNITED STATES PERSONS OR PROP-
ERTY

§102.17

When an accident occurs to a foreign
aircraft in the district of a Foreign
Service post and United States citizens
or property are involved, the local For-
eign Service post shall report the dis-
aster fully to the Department and to
the supervisory mission (or the super-
visory consular office where there is no
mission).

Reports on accident.

§102.18 Protection of United States
citizens involved.

The local Foreign Service post shall
follow substantially the procedures
prescribed in §§102.11 to 102.13 in pro-
tecting United States citizens (whether
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alive or dead) involved in a foreign air-
craft accident.

§102.19 Protection of United States
property.

The local Foreign Service office shall
follow substantially the procedures set
forth in §§102.11 and 102.14 in protecting
United States mail and baggage, per-
sonal effects and cargo belonging to
United States citizens.

Subpart B—Recommendations to
the President Under Section
801 of the Federal Aviation
Act of 1958

AUTHORITY: Sec. 4, Act of May 26, 1949, as
amended (63 Stat. 111; 22 U.S.C. 2658); E.O.
11920 (June 11, 1976, 41 FR 23665).

SOURCE: 41 FR 31548, July 29, 1976, unless
otherwise noted.

§102.21 Purpose.

The purpose of this subpart is to set
forth procedures for the receipt by the
Department of State of comments from
private parties on possible rec-
ommendations by the Department to
the President on decisions of the Civil
Aeronautics Board submitted for the
President’s approval under section 801
of the Federal Aviation Act of 1958,
which relates to overseas and inter-
national air transportation.

§102.22 [Reserved]

§102.23 Applicability.

(a) This subpart applies to all com-
munications between private parties
and officials or employees of the De-
partment of State, including those sta-
tioned abroad, on matters set forth in
§102.21 of this subpart.

(b) This subpart applies, with respect
to any particular proceeding before the
Civil Aeronautics Board, from the time
that the Board’s decision has been sub-
mitted to the President for consider-
ation until the President has issued a
final decision with respect to that pro-
ceeding.

§102.24 [Reserved]

§102.25 Submission of comments.

(a) All communications by private
parties with Departmental officials or
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employees concerning a Presidential
decision under section 801 of the Fed-
eral Aviation Act shall, whenever pos-
sible, be made in writing. Any such
communication which is not made in
writing shall be summarized by the of-
ficial or employee of the Department
who receives the communication.

(b) All such summaries and written
communications, except those relating
to matters that are specifically author-
ized under criteria established by Exec-
utive Order to be kept confidential in
the interest of national defense or for-
eign policy, are to be placed in a public
docket and available for public inspec-
tion and copying and for responsive
comment.

§102.26 [Reserved]

§102.27 Docket.

(a) All comments submitted under
this subpart shall reference the number
of the Civil Aeronautics Board docket
relating to the proceeding which is the
subject of the comment.

(b) The original and four copies of
such comments may be mailed to the
Director, Office of Aviation, Depart-
ment of State, Washington, DC 20520,
or delivered to the Director, Office of
Aviation, Room 5830, Department of
State, Washington, DC 20520, 8:45 a.m.
to 5:30 p.m. local time, Monday
through Friday except Federal holi-
days. Written comments submitted to
Department officials other than the Di-
rector of the Office of Aviation and
summaries of oral communications
prepared in accordance with §102.25(a)
of this subpart shall be forwarded to
the Director of the Office of Aviation.

(c) All comments submitted under
this subpart and placed in the docket,
are available for public inspection and
copying and for responsive comment at
the address and times specified in para-
graph (b) of this section.

§103.1

PART 103—REGULATIONS FOR IM-
PLEMENTATION OF THE CHEM-
ICAL WEAPONS CONVENTION
AND THE CHEMICAL WEAPONS
CONVENTION IMPLEMENTATION
ACT OF 1998 ON THE TAKING OF
SAMPLES AND ON ENFORCE-
MENT OF REQUIREMENTS CON-
CERNING RECORDKEEPING AND
INSPECTIONS

Subpart A—General

Sec.
103.1 Purpose.
103.2 Definitions.

Subpart B—Samples

103.3 Requirement to provide a sample.

Subpart C—Recordkeeping and Inspection
Requirements

103.4 General.

103.5 Violations.

103.6 Penalties.

103.7 Initiation of administrative enforce-
ment proceedings.

103.8 Final agency decision after adminis-
trative proceedings.

103.9 Final agency decision after settlement
negotiations.

103.10 Appeals.

103.11 Payment of final assessment.

103.12 Reporting a violation.

AUTHORITY: Pub. L. 105-277, 112 Stat. 2681,
Div. I (22 U.S.C. 6701 et seq.).

SOURCE: 64 FR 73813, Dec. 30, 1999, unless
otherwise noted.

Subpart A—General

§103.1 Purpose.

This part is intended to implement
sections 304(f)(1) and 501 of the Chem-
ical Weapons Convention Implementa-
tion Act of 1998 (Act), 22 U.S.C. 6701 et
seq. The Chemical Weapons Convention
Regulations promulgated by the De-
partment of Commerce, 15 CFR Parts
710 through 722, also implement sec-
tions of the Act.
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§103.2

§103.2 Definitions.

The following are definitions of
terms as used in this part only.

Bureau of Export Administration
(BXA). The Bureau of Export Adminis-
tration of the United States Depart-
ment of Commerce, including the Of-
fice of Export Administration and the
Office of Export Enforcement.

Chemical Weapons Convention (CWC or
Convention). The Convention on the
Prohibition of the Development, Pro-
duction, Stockpiling and Use of Chem-
ical Weapons and on Their Destruction,
and its annexes opened for signature on
January 13, 1993, and entered into force
on April 29, 1997.

CWCIA. The Chemical Weapons Con-
vention Implementation Act of 1998. (22
U.S.C. 6701 et seq.)

CWCR. The Chemical Weapons Con-
vention Regulations promulgated by
the Department of Commerce. (156 CFR
parts 710 through 722.)

Ezxecutive Director. The Executive Di-
rector, Office of the Legal Adviser, U.S.
Department of State.

Facility agreement. A written agree-
ment or arrangement between a State
Party to the Convention and the Orga-
nization for the Prohibition of Chem-
ical Weapons relating to a specific fa-
cility subject to on-site verification
pursuant to Articles IV, V, and VI of
the Convention.

Final decision. A decision or order as-
sessing a civil penalty, or otherwise
disposing of or dismissing a case, which
is not subject to further administrative
review under this part, but which may
be subject to collection proceedings or
judicial review in an appropriate fed-
eral court as authorized by law.

Host Team. The U.S. Government
team that accompanies the Inspection
Team during a CWC inspection to
which this part applies.

Host Team Leader. The head of the
U.S. Government team that hosts and
accompanies the Inspection Team dur-
ing a CWC inspection to which this
part applies.

Inspection assistant. An individual
designated by the Technical Secre-
tariat to assist inspectors in an inspec-
tion, such as medical, security and ad-
ministrative personnel and inter-
preters.
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Inspection Team. The group of inspec-
tors and inspection assistants assigned
by the Director-General of the OPCW’s
Technical Secretariat to conduct a par-
ticular inspection.

Lead agency. The executive depart-
ment or agency responsible for imple-
mentation of the CWC declaration and
inspection requirements for specified
facilities. The lead agencies are the De-
partment of Defense (DOD) for facili-
ties owned and operated by DOD (in-
cluding those operated by contractors
to the agency), and those facilities
leased to and operated by DOD (includ-
ing those operated by contractors to
the agency); the Department of Energy
(DOE) for facilities owned and operated
by DOE (including those operated by
contractors to the agency), and those
facilities leased to and operated by
DOE (including those operated by con-
tractors to the agency), including the
National Laboratories and components
of the nuclear weapons complex; and
the Department of Commerce (DOC) for
all facilities that are not owned and op-
erated by or leased to and operated by
DOD, DOE or other U.S. Government
agencies. Other departments and agen-
cies that have notified the United
States National Authority of their de-
cision to be excluded from the CWCR
shall also have lead agency responsibil-
ities for facilities that are owned or op-
erated by (including those operated by
contractors to the agency), or that are
leased to or operated by, those other
departments and agencies (including
those operated by contractors to the
agency).

Office of Chemical and Biological
Weapons Conventions. The office in the
Bureau of Arms Control of the United
States Department of State that in-
cludes the United States National Au-
thority Coordinating Staff.

Organization for the Prohibition of
Chemical Weapons (OPCW). The entity
established by the Convention to
achieve the object and purpose of the
Convention, to ensure the implementa-
tion of its provisions, including those
for international verification of com-
pliance with it, and to provide a forum
for consultation and cooperation
among States Parties.
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Party. The United States Department
of State and any person named as a re-
spondent under this part.

Perimeter. In case of a challenge in-
spection, the external boundary of the
site, defined by either geographic co-
ordinates or description on a map.

Person. Any individual, corporation,
partnership, firm, association, trust,
estate, public or private institution,
any State or any political subdivision
thereof, or any political entity within
a State, any foreign government or na-
tion or any agency, instrumentality or
political subdivision of any such gov-
ernment or nation, or other entity lo-
cated in the United States.

Respondent. Any person named as the
subject of a letter of intent to charge,
or a Notice of Violation and Assess-
ment (NOVA) and proposed order.

Secretary. The Secretary of State.

Technical Secretariat. The Technical
Secretariat of the Organization for the
Prohibition of Chemical Weapons es-
tablished by the Chemical Weapons
Convention.

United States National Authority. The
Department of State serving as the na-
tional focal point for effective liaison
with the Organization for the Prohibi-
tion of Chemical Weapons and States
Parties to the Convention and imple-
menting the provisions of the CWCIA
in coordination with an interagency
group designated by the President con-
sisting of the Secretary of Defense, the
Attorney General, the Secretary of
Commerce, the Secretary of Energy,
the Chairman of the Joint Chiefs of
Staff and the heads of agencies consid-
ered necessary or advisable by the
President, or their designees. The Sec-
retary of State is the Director of the
United States National Authority.

Subpart B—Samples

§103.3 Requirement to provide a sam-
ple.

(a) Voluntary provision of a sample.
The Host Team Leader will notify ap-
propriate site representatives of any
request by an Inspection Team to take
a sample. At the request of the appro-
priate site representative, this notifi-
cation will be in writing. A site rep-
resentative may volunteer to provide a
sample to the Inspection Team, or may
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communicate to the Host Team Leader
any reason for which the representa-
tive believes a sample should not be re-
quired.

(b) Notification of requirement to pro-
vide a sample. If a sample is not pro-
vided pursuant to paragraph (a) of this
section, the Host Team Leader will no-
tify, in writing, the owner or operator,
occupant or agent in charge of an in-
spected premises of any requirement,
under paragraph (c) or (e) of this sec-
tion, to provide a sample pursuant to a
request, made in accordance with para-
graph (K) of this section, of an Inspec-
tion Team of the Technical Secre-
tariat.

(c) Requirement to provide a sample.
Pursuant to section 304(f)(1) of the
CWCIA, unless a lead agency advises
the United States National Authority
pursuant to paragraph (d) of this sec-
tion, the owner or operator, occupant
or agent in charge of the premises to be
inspected is hereby required to provide
a sample pursuant to a request, made
in accordance with paragraph (k) of
this section, of an Inspection Team of
the Technical Secretariat that a sam-
ple be taken in accordance with the ap-
plicable provisions contained in the
Chemical Weapons Convention and the
CWCIA.

(d) Consultations with the United States
National Authority. After consulting
with the Host Team Leader, a lead
agency that finds that any of the fol-
lowing conditions, as modified pursu-
ant to paragraph (j) of this section if
applicable, may not have been satisfied
shall promptly advise the TUnited
States National Authority, which, in
coordination with the interagency
group designated by the President in
section 2 of Executive Order 13128, shall
make a decision:

(1) The taking of a sample is con-
sistent with the inspection aims under
the Convention and with its Confiden-
tiality Annex;

(2) The taking of a sample does not
unnecessarily hamper or delay the op-
eration of a facility or affect its safety,
and is arranged so as to ensure the
timely and effective discharge of the
Inspection Team’s functions with the
least possible inconvenience and dis-
turbance to the facility;
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(3) The taking of a sample is con-
sistent with the applicable facility
agreement. In particular:

(i) Any sample will be taken at sam-
pling points agreed to in the relevant
facility agreement; and

(ii) Any sample will be taken accord-
ing to procedures agreed to in the rel-
evant facility agreement;

(4) In the absence of a facility agree-
ment, due consideration is given to ex-
isting sampling points used by the
owner or operator, occupant or agent
in charge of the premises, consistent
with any procedures developed pursu-
ant to the CWCR (15 CFR parts 710
through 722);

(5) The taking of a sample does not
affect the safety of the premises and
will be consistent with safety regula-
tions established at the premises, in-
cluding those for protection of con-
trolled environments within a facility
and for personal safety;

(6) The taking of a sample does not
pose a threat to the national security
interests of the United States; and

(7) The taking of a sample is con-
sistent with any conditions negotiated
pursuant to paragraph (j) of this sec-
tion, if applicable.

(e) Determination by United States Na-
tional Authority. (1) If, after being ad-
vised by the lead agency pursuant to
paragraph (d) of this section, the
United States National Authority, in
coordination with the interagency
group designated by the President to
implement the provisions of the
CWCIA, determines that all of the con-
ditions of paragraph (d) are satisfied
and that a sample shall be required,
then the owner or the operator, occu-
pant or agent in charge of the premises
shall provide a sample pursuant to a
request of the Inspection Team of the
Technical Secretariat.

(2) If, however, after being advised by
the lead agency pursuant to paragraph
(d) of this section, the United States
National Authority, in coordination
with the interagency group designated
by the President to implement the pro-
visions of the CWCIA, determines that
any of the conditions of paragraph (d)
are not satisfied and that a sample
shall not be required, then the owner
or the operator, occupant or agent in
charge of the premises shall not be re-
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quired to provide a sample pursuant to
a request of the Inspection Team of the
Technical Secretariat.

(f) Person to take a sample. If a sample
is required, the owner or the operator,
occupant or agent in charge of the in-
spected premises will determine wheth-
er the sample will be taken by a rep-
resentative of the premises, the Inspec-
tion Team, or any other individual
present. The owner or the operator, oc-
cupant or agent in charge of the in-
spected premises may elect to have a
representative present during the tak-
ing of a sample.

(g) Requirement that samples remain in
the United States. No sample collected
in the United States pursuant to an in-
spection permitted by the CWCIA may
be transferred for analysis to any lab-
oratory outside the territory of the
United States.

(h) Handling of samples. Samples will
be handled in accordance with the Con-
vention, the CWCIA, other applicable
law, and the provisions of any applica-
ble facility agreement.

(1) Failure to comply with this section.
Failure by any person to comply with
this section may be treated as a viola-
tion of section 306 of the Act and sec-
tion 103.5(a).

(j) Conditions that restrict sampling ac-
tivities during challenge inspections. Dur-
ing challenge inspections within the in-
spected premises the Host Team may
negotiate conditions that restrict ac-
tivities regarding sampling, e.g., condi-
tions that restrict where, when, and
how samples are taken, whether sam-
ples are removed from the site, and
how samples are analyzed.

(k) Format of Inspection Team request.
It is the policy of the United States
Government that Inspection Team re-
quests for samples should be in written
form from the head of the Inspection
Team. When necessary, before a sample
is required to be provided, the Host
Team Leader should seek a written re-
quest from the head of the Inspection
Team.

(1) Requirement to provide a sample in
the band around the outside of the perim-
eter during a challenge inspection. In a
band, not to exceed a width of 50 me-
ters, around the outside of the perim-
eter of the inspected site, the Inspec-
tion Team, during a challenge
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inpsection, may take wipes, air, soil or
effluent samples where either:

(1) There is consent; or

(2) Such activity is authorized by a
search warrant obtained pursuant to
section 305(b)(4) of the CWCIA.

Subpart C—Recordkeeping and
Inspection Requirements

§103.4 General.

This subpart implements the enforce-
ment of the civil penalty provisions of
section 501 of the Chemical Weapons
Convention Implementation Act of 1998
(CWCIA), and sets forth relevant ad-
ministrative proceedings by which such
violations are adjudicated. Both the
Department of State (in this subpart),
and the Department of Commerce (in
part 719 of the CWCR at 15 CFR parts
710 through 722) are involved in the im-
plementation and enforcement of sec-
tion 501.

§103.5

(a) Refusal to permit entry or inspec-
tion. No person may willfully fail or
refuse to permit entry or inspection, or
disrupt, delay or otherwise impede an
inspection, authorized by the CWCIA.

(b) Failure to establish or maintain
records. No person may willfully fail or
refuse:

(1) To establish or maintain any
record required by the CWCIA or the
Chemical Weapons Convention Regula-
tions (CWCR, 15 CFR parts 710 through
722) of the Department of Commerce; or

(2) To submit any report, notice, or
other information to the United States
Government in accordance with the
CWCIA or CWCR; or

(3) To permit access to or copying of
any record that is exempt from disclo-
sure under the CWCIA or the CWCR.

Violations.

§103.6 Penalties.

(a) Civil penalties. (1) Civil penalty for
refusal to permit entry or inspection. Any
person that is determined to have will-
fully failed or refused to permit entry
or inspection, or to have willfully dis-
rupted, delayed or otherwise impeded
an authorized inspection, as set forth
in §103.5(a), shall pay a civil penalty in
an amount not to exceed $25,000 for
each violation. Each day the violation
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continues constitutes a separate viola-
tion.

(2) Civil penalty for failure to establish
or maintain records. Any person that is
determined to have willfully failed or
refused to establish or maintain any
record, or to submit any report, notice,
or other information required by the
CWCIA or the CWCR, or to permit ac-
cess to or copying of any record exempt
from disclosure under the CWCIA or
CWCR as set forth in §103.5(b), shall
pay a civil penalty in an amount not to
exceed $5,000 for each violation.

(b) Criminal penalties. Any person that
knowingly violates the CWCIA by will-
fully failing or refusing to permit entry
or inspection; or by disrupting, delay-
ing or otherwise impeding an inspec-
tion authorized by the CWCIA; or by
willfully failing or refusing to establish
or maintain any required record, or to
submit any required report, notice, or
other information; or by willfully fail-
ing or refusing to permit access to or
copying of any record exempt from dis-
closure under the CWCIA or CWCR,
shall, in addition to or in lieu of any
civil penalty that may be imposed, be
fined under Title 18 of the United
States Code, or be imprisoned for not
more than one year, or both.

(c) Other remedial action. (1) Injunc-
tion. The United States may, in a civil
action, obtain an injunction against:

(i) The conduct prohibited under 18
U.S.C. 229 or 229C; or

(ii) The preparation or solicitation to
engage in conduct prohibited under 18
U.S.C. 229 or 229D.

(2) In addition, the United States
may, in a civil action, restrain any vio-
lation of section 306 or section 405 of
the CWCIA, or compel the taking of
any action required by or under the
CWCIA or the Convention.

§103.7 Initiation of administrative en-
forcement proceedings.

(a) Issuance of Notice of Violation and
Assessment (NOVA). The Director of the
Office of Export Enforcement, Bureau
of Export Administration, Department
of Commerce, may request that the
Secretary initiate an administrative
enforcement proceeding under this sec-
tion and 15 CFR 719.5. If the request is
in accordance with applicable law, the

415



§103.8

Secretary will initiate an administra-
tive enforcement proceeding by issuing
a Notice of Violation and Assessment
(NOVA). The Office of Chief Counsel for
Export Administration, Department of
Commerce shall serve the NOVA as di-
rected by the Secretary.

(b) Content of NOVA. The NOVA shall
constitute a formal complaint, and will
set forth the basis for the issuance of
the proposed order. It will set forth the
alleged violation(s) and the essential
facts with respect to the alleged viola-
tion(s), reference the relevant statu-
tory, regulatory or other provisions,
and state the amount of the civil pen-
alty to be assessed. The NOVA will in-
form the respondent of the right to re-
quest a hearing pursuant to paragraph
(e) of this section and the CWCR (15
CFR parts 710 through 722) at 15 CFR
719.6, inform the respondent that fail-
ure to request such a hearing shall re-
sult in the proposed order becoming
final and unappealable on signature of
the Secretary of State, and provide
payment instructions. A copy of the
regulations that govern the adminis-
trative proceedings will accompany the
NOVA.

(c) Proposed order. A proposed order
shall accompany every NOVA. It will
briefly set forth the substance of the
alleged violation(s) and the statutory,
regulatory or other provisions violated.
It will state the amount of the civil
penalty to be assessed.

(d) Notice. The Secretary shall notify,
via the Department of Commerce, the
respondent (or respondent’s agent for
service of process or attorney) of the
initiation of administrative pro-
ceedings by sending, via first class
mail, facsimile, or by personal deliv-
ery, the relevant documents.

(e) Time to answer. If the respondent
wishes to contest the NOVA and pro-
posed order issued by the Secretary,
the respondent must request a hearing
in writing within 15 days from the date
of the NOVA. If the respondent re-
quests a hearing, the respondent must
answer the NOVA within 30 days from
the date of the request for hearing. The
request for hearing and answer must be
filed with the Administrative Law
Judge (ALJ), along with a copy of the
NOVA and proposed order, and served
on the Office of Chief Counsel for Ex-
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port Administration, Department of
Commerce, and any other address(es)
specified in the NOVA, in accordance
with 156 CFR 719.8.

(f) Content of answer. The respond-
ent’s answer must be responsive to the
NOVA and proposed order, and must
fully set forth the nature of the re-
spondent’s defense(s). The answer must
specifically admit or deny each sepa-
rate allegation in the NOVA; if the re-
spondent is without knowledge, the an-
swer will so state and will operate as a
denial. Failure to deny or controvert a
particular allegation will be deemed an
admission of that allegation. The an-
swer must also set forth any additional
or new matter the respondent believes
supports a defense or claim of mitiga-
tion. Any defense or partial defense not
specifically set forth in the answer
shall be deemed waived, and evidence
thereon may be refused, except for
good cause shown.

(g) English required. The request for
hearing, answer, and all other papers
and documentary evidence must be
submitted in English.

(h) Waiver. The failure of the respond-
ent to file a request for a hearing and
an answer within the times provided
constitutes a waiver of the respond-
ent’s right to appear and contest the
allegations set forth in the NOVA and
proposed order. If no hearing is re-
quested and no answer is provided, the
Secretary will sign the proposed order,
which shall, upon signature, become
final and unappealable.

(1) Administrative procedures. The reg-
ulations that govern the administra-
tive procedures that apply when a
hearing is requested are set forth in
the CWCR at 15 CFR part 719.

§103.8 Final agency decision after ad-
ministrative proceedings.

(a) Review of initial decision. (1) Peti-
tion for review. Any party may, within 7
days of the Administrative Law
Judge’s (ALJ) certification of the ini-
tial decision and order, petition the
Secretary for review of the initial deci-
sion. A petition for review shall be ad-
dressed to and served on the Executive
Director of the Office of the Legal Ad-
viser, U.S. Department of State, 2201 C
Street, N.W., Room 5519, Washington
D.C. 20520, and shall also be served on
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the Chief Counsel for Export Adminis-
tration, U.S. Department of Commerce,
14th Street and Constitution Avenue,
N.W., Room H-3839, Washington, D.C.
20230, and on the respondent. Petitions
for review may be filed only on one or
more of the following grounds:

(i) That a necessary finding of fact is
omitted, erroneous or not supported by
substantial evidence of record;

(ii) That a necessary legal conclusion
or finding is contrary to law;

(iii) That a prejudicial procedural
error has occurred; or

(iv) That the decision or the extent of
sanctions is arbitrary, capricious or an
abuse of discretion.

(2) Content of petition for review. The
petition must specifically set forth the
grounds on which review is requested
and be supported by citations to the
record, statutes, regulations, and prin-
cipal authorities.

(3) Decision to review. Review of the
initial decision by the Secretary is dis-
cretionary, and is not a matter of
right. The Secretary shall accept or de-
cline review of the initial decision and
order within 3 days after a petition for
review is filed. If no such petition is
filed, the Secretary may, on his or her
own initiative, notify the parties with-
in 10 days after the ALJ’s certification
of the initial decision and order that he
or she intends to exercise his or her
discretion to review the initial deci-
sion.

(4) Effect of decision to review. The ini-
tial decision is stayed until further
order of the Secretary upon a timely
petition for review, or upon action to
review taken by the Secretary on his
or her own initiative.

(6) Review declined. If the Secretary
declines to exercise discretionary re-
view, such order, and the resulting
final agency decision, will be served on
all parties personally, by overnight
mail, or by registered or certified mail,
return receipt requested. The Sec-
retary need not give reasons for declin-
ing review.

(6) Review accepted. If the Secretary
grants a petition for review or decides
to review the initial decision on his or
her own initiative, he or she will issue
an order confirming that acceptance
and specifying any issues to be briefed
by all parties within 10 days after the
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order. Briefing shall be limited to the
issues specified in the order. Only those
issues specified in the order will be
considered by the Secretary. The par-
ties may, within 5 days after the filing
of any brief of the issues, file and serve
a reply to that brief. The Department
of Commerce shall review all written
submissions, and, based on the record,
make a recommendation to the Sec-
retary as to whether the ALJ’s initial
decision should be modified or vacated.
The Secretary will make a final deci-
sion within 30 days after the ALJ’s cer-
tification of the initial decision and
order.

(b) Final decision. Unless the Sec-
retary, within 30 days after the date of
the ALJ’s certification of the initial
decision and order, modifies or vacates
the decision and order, with or without
conditions, the ALJ’s initial decision
and order shall become effective as the
final decision and order of the United
States Government. If the Secretary
does modify or vacate the initial deci-
sion and order, that decision and order
of the Secretary shall become the final
decision and order of the United States
Government. The final decision and
order shall be served on the parties and
will be made available to the public.

(c) Computation of time for the purposes
of this section. In computing any period
of time prescribed or allowed by this
section, the day of the act, event, or
default from which the designated pe-
riod of time begins to run is not in-
cluded. The last day of the period is
computed to be included unless it is a
Saturday, a Sunday, or a legal holiday
(as defined in Rule 6(a) of the Federal
Rules of Civil Procedure), in which case
the period runs until the end of the
next day that is neither a Saturday, a
Sunday, nor a legal holiday. Inter-
mediate Saturdays, Sundays, and legal
holidays are excluded from the com-
putation when the period of time pre-
scribed or allowed is 7 days or less.

§103.9 Final agency decision after set-
tlement negotiations.

(a) Settlements based on letter of intent
to charge—(1) Approval of settlement.
Pursuant to §719.5(b) of the CWCR (15
CFR parts 710 through 722), the Depart-
ment of Commerce may notify a re-
spondent by letter of the intent to
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charge. If, following the issuance of
such a letter of intent to charge, the
Department of Commerce and respond-
ent reach an agreement to settle a
case, the Department of Commerce will
recommend the proposed settlement to
the Secretary. If the recommended set-
tlement is in accordance with applica-
ble law the Secretary will approve and
sign it. No action is required by the
ALJ in cases where the Secretary ap-
proves and signs such a settlement
agreement and order.

(2) Refusal to approve settlement. If the
Secretary refuses to approve the rec-
ommended settlement, the Secretary
will notify the parties and the case will
proceed as though no settlement pro-
posal had been made.

(b) Settlements following issuance of a
NOVA—(1) Approval of settlement. When
the Department of Commerce and re-
spondent reach an agreement to settle
a case after administrative proceedings
have been initiated before an ALJ, the
Department of Commerce will rec-
ommend the settlement to the Sec-
retary of State. If the recommended
settlement is in accordance with appli-
cable law, the Secretary will approve
and sign it. If the Secretary approves
the settlement, the Secretary shall no-
tify the ALJ that the case is with-
drawn from adjudication.

(2) Refusal to approve settlement. If the
Secretary of State refuses to approve
the recommended settlement, the Sec-
retary will notify the parties of the dis-
approval, and the case will proceed as
though no settlement proposal had
been made.

(c) Scope of settlement. Any respond-
ent who agrees to an order imposing
any administrative sanction does so
solely for the purpose of resolving the
claims in the administrative enforce-
ment proceeding brought pursuant to
this part. This reflects the fact that
the Government officials involved have
neither the authority nor the responsi-
bility for initiating, conducting, set-
tling, or otherwise disposing of crimi-
nal proceedings. That authority and re-
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sponsibility is vested in the Attorney
General and the Department of Justice.

(d) Finality. Cases that are settled
may not be reopened or appealed.

§103.10 Appeals.

Any person adversely affected by a
final order respecting an assessment
may, within 30 days after the final
order is issued, file a petition in the
Court of Appeals for the District of Co-
lumbia Circuit or for any other circuit
in which the person resides or trans-
acts business, to appeal the order.

§103.11 Payment of final assessment.

(a) Time for payment. Full payment of
the civil penalty must be made within
30 days of the date upon which the final
order becomes effective, or within the
time specified in the order. Payment
shall be made in the manner specified
in the NOVA.

(b) Enforcement of order. The Sec-
retary, through the Attorney General,
may file suit in an appropriate district
court if necessary to enforce compli-
ance with a final order issued pursuant
to this part. This suit will include a
claim for interest at current prevailing
rates from the date payment was due
or ordered or, if an appeal was filed
pursuant to §103.10, from the date of
final judgment.

(c) Offsets. The amount of any civil
penalty imposed by a final order may
be deducted from any sum(s) owed by
the United States to a respondent.

§103.12

If a person learns that a violation of
the Convention, the CWCIA, this part,
or the CWCR (15 CFR parts 710 through
722) has occurred or may occur, that
person may notify: United States Na-
tional Authority, Office of Chemical
and Biological Weapons Conventions,
Bureau of Arms Control, U.S. Depart-
ment of State, Washington, DC 20520,
Telephone: (703) 235-1204 or toll-free
(877) CWC-NACS ((877) 292-6227), Fac-
simile: (703) 235-1065.

Reporting a violation.

L [RESERVED]

418



		Superintendent of Documents
	2014-12-11T08:09:02-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




